STATE OF HAWAI |
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Di vi si on
Honol ul u, Hawaii 96813

Cctober 26, 2001

Board of Land and Natural Resources
State of Hawai i
Honol ul u, Hawai i OAHU

Report to the Board of Land and Natural Resources on the
Public Informational Meeting Held on the Kaneohe Bay Piers
Amesty Program

BACKGROUND:

On August 24, 2001, under agenda Item D-29, the Board of Land and
Nat ural Resources (Board) approved the issuance of 151 |eases for
private, residential, non-commercial piers to various applicants
under the Kaneohe Bay Piers Amesty Program The Board anended
staff's reconmendati on by:

1) Requi ring a performance bond for all |eases, whether by one-
time payment or annual |ease rent, at $20 per square foot;
2) Maki ng the authorization to amend all prior Board actions

fromApril 12, 2001 on for which Board approved the issuance
of a pier lease in Kaneohe Bay subject to approval by the
Chai rperson and the Departnment of the Attorney Ceneral;

3) Instructing staff to hold an informational neeting for all
applicants to go over the inplenentation process;

4) Requiring staff to report on the results of the
i nformati onal neeting; and

5) Requiring staff to report back to the Board on the status

and process for non-residential piers.

This submittal fulfills items 4) and 5).

REPORT ON | NFORVATI ONAL MEETI NG

On Thur sday, Septenber 27, 2001, staff conducted a public

i nformati onal neeting on the Kaneohe Bay Piers Amesty Program
This neeting was held at the Kaneohe Conmunity and Senior Center.
Participants in the Amesty Proqran1mere notified via the letters
notifying them of the August 24" Board results. Al so,
notification was posted onto the Land Division' s Kaneohe Bay

Pi ers Amesty Program website.

The neeting was well attended with sonewhere in the nei ghborhood
of 50 people. Staff provided the attached handout (Exhibit A)
whi ch included the agenda, process flowcharts and a sheet of
paper for participants to wite down questions or concerns.
Staff's presentation included:

. H story of the Kaneohe Bay Piers Ammesty Program i ncluding
identifying all of the actions taken by the Board
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. Expl anation of the two alternatives to determ ne | ease rent
(i.e., approved nethodol ogy and i ndependent appraiser) —
approved net hodol ogy was revi ewed

. Report on the Department of the Attorney General's opinion
that the Board does not have statutory authority to provide
rental credits for past paynents already made under existing
revocabl e pernits and that such waiving of lease payments
may be a breach of ceded land trust obligations

. Expl anation of the two alternatives to pay |ease rent (i.e.,
one-time paynent and annual |ease rent) — paying annually
will require rental reopenings

. Revi ew of the process flowharts, including the |ease
di sposi tion and encroachnment processes

. Review of itens the applicants will be responsible for

. Information on howto find out nore about the program (visit

website, phone nunbers to cal

Staff's presentation was foll owed by public testinony or
questions. Conmments were grouped into the follow ng nmain issue
areas (+ indicates approxi mte nunber of people who spoke on the
i ssue):

Rent :

1) Rent is okay++

2) Rent never went to a hearing; not aware of Board neeting++

3) Conparison to other states indicates this is not fair
anmount +++

4) Use of commercial rates (50% ++

5) Shoul d use fixed/flat amount for everyone; not tax
assessment +

Bond

1) Bond is not fair; bond should not be required; makes entire
deal unworkabl e++++

2) If bond is inposed, will tear pier down (cannot afford)+++

3) Uncl ear what the purpose of the bond is+

4) Fear of piers not being maintained are not realistic; since
part of residence, people will take care of them State
shoul d not worry about renoval of pier++

5) Shoul d use rent anmount to cover bond+

| nsur ance:

1) I nsurance shoul d not be required+

2) Questi oned whet her State has ever been involved in any
lawsuit regarding a residential pier+

Deadl i ne:

1) July 2002 deadline is too short; need nore tinme to decide

whet her to partici pate++

2) Questioned why the July 2002 deadline when the Act sunsets
in 2005+

3) Encroachnments will take a long tinme to resol ve+
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4) The | aw sunsets in 2005; if we can put this off for a few
years, it goes back to the way it was before+

M scel | aneous:

1) Country is in recession; people can't afford this right now,
not the right tine+

2) State will end up paying for renoval because people won't be
able to afford+

3) Want Land Board at community neetings, not staff who can't
make deci si ons+

4) Want to hire an attorney to sue the State+++++

Based on a show of hands at the conclusion of the neeting, the
two maj or concerns were the bond and the rent fornmula. Sone were
al so concerned with the insurance requirenment and the deadli ne.
Most wanted to see the Board at the conmunity neetings.

Attached as Exhibits B, C and D are witten concerns received
about the Kaneohe Bay Piers Ammesty Program

STAFF' S RESPONSE TO CONCERNS:

Rat her than deal with all of the individual issues raised, staff
wll respond to the two major issues: rent and performance bond.

RENT:

Although it was difficult for staff to wade through the enotiona
and generalized conplaints of the pier owners, staff believes
there are two primary conplaints regarding the rent. First, the
50% figure used in the formula is too high because comerci al
exanpl es were inappropriately used. Second, the fornula is not
inline with mainl and states.

The 50% figure in the formula represents the value of the
subrerged | and as a percentage of the value of the abutting fast
land. In our submittal of February 23, 2001, staff expl ained
that the 50%figure has historically been used by the Land
Division in appraising residential pier rents and is used in an
identical fornmula by the Departnent of Transportation, Harbors

Di vi si on when | easi ng subnerged | ands for comrercial purposes and
by the Division of Boating and Ocean Recreati on when | easing
subnerged | ands for conmercial and recreational boating
activities.

Staff provides the follow ng exanple rents cal cul ated for
specific parcels.

Pi er 2000- 2001
Area Land Value Lot Area Value Consideration

Aver age 328 $ 366, 164 12,502 18.32 $ 5,129
Medi an 258 $ 334,500 8,944 18.68 $ 4,205
Hi ghest Land Val 330 $ 181,700 2,213 41.05 $11, 981
Lowest Land Val 150 $1, 061, 600 62,315 8.52 $ 1,130
Bi ggest Pier 1300 $ 599, 400 22,703 13.20 $15, 176

Smal | est Pier 32 $ 380,500 12:606 15. 09 $ 427
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The research of mainland states' pier rents, conducted by a
| egi slative analyst at the request of Representative Colleen
Meyer (who is a pier owner), is attached to the Protect Qur
Shoreline Chana | etter dated Septenber 27, 2001 (Exhibit C

The 50% figure and the conpari son to nminland states need to be
understood within a certain context — that of the Public Land
Trust (not to be confused with the Public Trust Doctrine). Staff
contact ed Washi ngton State who, according to the |egislative

anal yst's research, does not charge any fees or rents for
subnerged | ands.

When Washi ngton was admtted to the Union in 1889, Congress
granted 3 mllion acres of forests, prairies and grassl ands as
"school land" grants. These lands are held in trust and nust be
managed primarily to generate income for the state's Conmon
School s (kindergarten through 12'" grade), colleges and
universities, charitable institutions, prisons, inprovenents to
public buildings at the Capitol, local services and the state
general fund. |In addition, with statehood, Washington becane the
owner of about 2.6 mllion acres of aquatic |ands, including

ti del ands, shorel ands and the beds of WAshington's marine waters.
These | ands are nmanaged as a "public trust"” for all the people of
Washi ngt on.

When Hawaii becanme a state in 1959, the federal government
transferred over one mllion acres of |land ceded to the federal
government in 1898. The Adni ssion Act provided that these | ands,
former Crown and Governnent | ands ceded to the United States at
annexation, and the proceeds fromthe sale of other disposition
of any such lands were to be held by the state as a public trust
to be used for one or nore of five purposes (support of public
school s and other public educational institutions, betternent of
the conditions of native Hawaiians, devel opnent of farm and hone
owner shi p, making of public inprovenents and public use). The
Attorney General has opined that Hawaii's subnerged |ands are
classified as part of this public |and trust.

Wthout going into a lengthy dissertation, staff would only |ike
to point out that there is an inherent difference in Hawaii's
subrerged | ands and how t hey are managed versus the mainl and
states'. Hawaii's subnerged | ands are part of the public | and
trust which must be nanaged for one or nore of the five purposes.
The aquatic | ands in Washington are not part of their school Iand
trust and is guided by different principles, primrily
encouragi ng wi despread recreational use by the public. In fact,
Washi ngton State staff nmentioned that even conmercial marinas are
charged bel ow apprai sed val ues in Washington to neet this goal

Regardi ng the conpari son to conmercial uses of subnerged | and,
staff notes that the commercial use would be accounted for in the
fast | and val ue.

Finally, in reviewing the exanple rent anounts, staff notes that
the one-tine consideration, on average, breaks down to about $93
per year or $7.70 per nonth. Staff believes this is reasonable

and not overly burdensone, particularly since the large ngjority
of these piers have already existed (illegally) for nany years
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W t hout any compensation to the trust.
PERFORMANCE BOND

On the issuance of the pier |eases, staff recommended that a
perfornmance bond be required only where an applicant chooses to
pay annually. This recommendati on was based on the belief that:
1) there were mninmal performance i ssues where a one-tine paynent
was made and 2) the Surrender provision | anguage was sufficient
to enforce renoval upon the termination of the | ease.

At the neeting of August 24, 2001, the Board anended this
recomrendation to require a performance bond for all |essees in
t he amount of $20 per square foot. This anendnment was based on
ensuring the State has solid recourse to enforce renoval of the
pi er upon termination of the | ease. The anpunt was based on
staff's research that renoval woul d cost approxi mately $20 per
square foot.

The followi ng are exanpl e performnce bond anounts using the sane
properties used above for the consideration exanples:

Pier Area Consi derati on Perf. Bond Ant.
Aver age 328 $ 5,129 $ 6, 560
Medi an 258 $ 4, 205 $ 5, 160
Hi ghest Land Val 330 $11, 981 $ 6,600
Lowest Land Val 150 $ 1,130 $ 3,000
Bi ggest Pi er 1300 $15, 176 $26, 000
Smal | est Pier 32 $ 427 $ 640

Staff researched other alternatives to charging the $20 per
square foot that would still provide for enforcenent of renoval
Staff's findings and recommendati ons are presented under separate
subnittal ("Anmendnment to Prior Board Action of August 24, 2001
Agenda Item D-29").

REPORT ON NON- RESI DENTI AL Pl ERS

At the Board neeting on August 24, 2001, it was noted that one of
the applicants on the list for a pier |ease (YWCA) was not using
the pier for residential purposes. As such, the pier did not
gqualify for a direct |ease pursuant to Act 261, SLH 2000 which
was specifically for private residential noncomercial piers.

The Board asked staff to follow up on this issue.

Staff's research found that there were three non-residenti al
noncomer ci al piers at Kaneohe Bay, including the YWCA,

Habilitat, Inc., and Kaneohe Yacht Club. Al three are non-
profits. The Kaneohe Yacht C ub obtained a Conservation District
Use Permit (CDUP), a Departnent of Transportation pernmt and has
been payi ng under Revocable Permt No. S-5407. Habilitat, Inc.
obtai ned a CDUP but did not obtain a | and di sposition. According
to our records, the YWCA did not obtain any pernmits or approvals.

To clarify, Section 1 of Act 261, SLH 2000 (see Exhibit E),

aut hori zed the Board to directly negotiate | eases of State
subrerged |l ands for private residential noncomrercial piers.
Section 3 of the sanme Act deletes the requirenent to obtain prior
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Governor and Legi sl ature approval for nonconmercial piers (with
no nmention of "residential").

Staff drafted the attached |egislation (see Exhibit F) for
inclusion in the Adm nistration's package. This anendnent to Act
261, SLH 2000, deletes the word "residential” in Section 1 of Act
261, therefore allowing the Board to directly | ease submnerged

| ands for private nonresidential nonconmercial piers. Upon its
enactment, staff could proceed with obtaining Board approval for
the three non-residential pier applicants and processing the

| eases along with the residential piers.

If this legislation is not introduced or not enacted:

1) Al'l three applicants would not require a CDUA. Kaneohe
Yacht Club and Habilitat applied for and obtai ned CDUA s,
while the YWCA's pier is covered under the master CDUA
approved at the Board's neeting of July 13, 2001. The
mast er CDUA did not delineate between residential and non-
residential piers.

2) Habilitat and the YWCA would need to obtain a | and
di sposition (revocable permt).

Respectfully Submtted,
/sl

DI ERDRE S. MAM YA
Assi stant Adm ni strator

APPROVED FOR SUBM TTAL:

/s/

G LBERT S. COLOVA- AGARAN, Chai r per son





